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Gibraltar is a British Overseas Territory of around 6 square kilometers, inhabited by 30,000
people. Despite its size, it is an important issue within Brexit negotiations. In Gibraltar, 96% of
the voters voted to ‘remain’ within the European Union (‘EU’), but are now set to leave when the
EU and the United Kingdom (‘UK’) reach a withdrawal agreement. This article examines the
question of what stumbling blocks will arise for Gibraltar following Brexit, and which solutions
could be considered in order for Gibraltar to have a ‘frictionless’ border with the EU. As Gibraltar’s
economy concentrates on the services sector, where not only Gibraltarians but also a lot of Spanish
and other EU nationals work, the free movement of services and persons are of particular
importance. This article analyses their trade-related consequences, and then focuses on two models
that can provide some insight on the future relationship between the EU and the UK, with special
consideration for Gibraltar: (1) the ‘reverse Greenland-model’, and (2) the Norwegian model. It
concludes that there will deﬁnitely be some stumbling blocks on the way, but that the softer the
Brexit, the less friction there will be on the border.

1 INTRODUCTION
On 29 March 2017, United Kingdom’s Prime Minister Theresa May triggered Article
50 of the Treaty on European Union1 (‘TEU’) concerning the withdrawal of Member
States from the European Union.2 In accordance with Article 50 (2), May notiﬁed the
European Council (‘EC’) and thereby paved the way for an agreement between the EU
and the UK.3 This agreement has to take into account the future relationship between
the two actors, and this future relationship has caused a lot of consternation since the
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majority of the British population voted for leaving the EU. The United Kingdom was
not so ‘united’ when it came to the EU referendum: some parts were strongly in favour
of remaining, while other parts preferred to leave, resulting in a slight majority for
departure from the EU.4 In this regard, it is interesting to focus on one part of the British
territory where there was almost unanimity (96%) to ‘remain’ within the EU: Gibraltar.5
It seems as if such a high percentage does not matter though, as Gibraltar has to leave the
EU when the UK does. This article examines the question of what stumbling blocks will
arise for Gibraltar following Brexit, and which solutions can be considered as options in
order for Gibraltar to have a ‘frictionless’ border with the EU. In this regard, the second
section will brieﬂy address the position of Gibraltar as a British Overseas Territory, then
turn to its position within the EU in the third section. Then, the fourth section will
address the trade-related consequences of Brexit for Gibraltar in particular. These traderelated consequences mainly concern the free movement of services and the border
crossing of workers. Besides EU Law, this article takes account of the General
Agreement on Trade in Services6 (‘GATS’). The ﬁfth section focuses on examples
serving as models for the EU’s relationship with the UK, considering the position of
Gibraltar in particular: (1) the ‘reverse Greenland-model’, and (2) the Norwegian model.
The conclusion in the sixth section will answer the main research question.
2 GIBRALTAR AS A BRITISH OVERSEAS TERRITORY
Gibraltar is a small peninsula of 5 kilometers long and 1.2 kilometers wide, with 30,000
inhabitants and Spain as its only land-connected neighbour.7 On its south side, it
overlooks the fourteen kilometers-wide Strait of Gibraltar, making the territory
situated at a ‘strategic location at the western entrance to the Mediterranean’.8
Because of this location, a sovereignty dispute between the UK and Spain has been
going on for around three hundred years, despite the fact that Spain ceded Gibraltar to
the UK under the 1713 Treaty of Utrecht.9 There have been several referenda on this
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sovereignty issue of which the outcomes have left ‘no doubt that Gibraltarians can be
relied upon to come out in great numbers to celebrate their British identity and
loyalty’.10 In 1967, the question was posed whether Gibraltarians would join Spain
or remain with the UK: 12,762 people voted for the UK against forty-four for Spanish
sovereignty.11 In 2002, partially the same question was proposed in a referendum on
the issue of joint sovereignty between the UK and Spain. Again, almost 99% of the
voters rejected the idea.12 Hence, this small Overseas Territory has a strong connection
with the UK and a real British identity. Her Majesty the Queen appoints a Governor
serving as Her Majesty’s Representative, who is responsible for Gibraltar’s day-to-day
operations. His special responsibilities are laid down in the 2006 Gibraltarian
Constitution13 and consist of (1) external aﬀairs, (2) defense, (3) internal security,
and (4) certain functions in relation to public oﬃces.14 The government and parliament ‘are responsible for the transposition and implementation of EU laws, which
amount to about 70% of all Gibraltar’s legislation’.15 By means of the Constitution,
Gibraltar’s own competences and autonomy have increased over the years. However,
as it is still a British Overseas Territory, ‘Gibraltar is now set to leave the EU along with
the UK when Brexit negotiations are concluded’.16 At least for now the UK is still part
of the EU, so the same accounts for Gibraltar.
3 GIBRALTAR AS PART OF THE EU
Together with the UK, Gibraltar joined the European Economic Community in
1973.17 Under Article 52 (1) of the TEU, the EU Treaties apply to the EU Member
States. By virtue of Articles 52 (3) TEU and 355 (3) of the Treaty on the Functioning
of the European Union18 (‘TFEU’), the ‘provisions of the Treaties shall apply to the
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[1972] OJ L73 (‘Act of Accession’).
Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ 115/01
(‘TFEU’).
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European territories for whose external relations a Member State is responsible’. The
Declaration by the Kingdom of Spain and the United Kingdom of Great Britain and
Northern Ireland, annexed to the TFEU, speciﬁcally mentions Gibraltar as a territory where the EU Treaties apply.19 Consequently, EU law in principle applies to
Gibraltar but there are some exceptions. For example, Gibraltar does not participate
in the UK delegation to the EC,20 but it does share a constituency in the European
Parliament with South-West England. This became eﬀective only after a British
citizen residing in Gibraltar went to the European Court of Human Rights
(‘ECtHR’). In this case, Matthews v. UK,21 the Court held that a lack of elections
for the European Parliament violated Article 3 of the First Protocol to the European
Convention on Human Rights (‘ECHR’) because it denied ‘the very essence of the
applicant’s right to vote’.22 Following this case, Gibraltarians were allowed to vote
for the European Parliament as British citizens. As British citizens,23 they were also
allowed to vote in the Brexit referendum of 23 June 2016.24
Another exception from the application of EU law is the exclusion of several
pieces of legislation, despite the UK being responsible for Gibraltar’s external relations under Article 355 (3) of the TFEU. In this regard, the European customs
territory,25 common agricultural policy26 and common system of value added taxes
(‘VAT’)27 do not apply to Gibraltar. Of the four freedoms of the European single
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Council Regulation No. 952/2013 of 9 Oct. 2013 laying down the Union Customs Code [2013] OJ
L269 (‘Customs Code’), Art. 4 (1). This provision explicitly lists all territories of Member States that are
covered by the Customs Code. For the UK, it comprises ‘the territory of the United Kingdom of Great
Britain and Northern Ireland and of the Channel Islands and the Isle of Man’. Hence, the omission of
Gibraltar here must mean that it is not included in the European customs territory.
Act of Accession [1972] Art. 28. Art. 28 excludes Gibraltar for ‘acts of the institutions of the Community
relating to the products in Annex II to the EEC Treaty and the products subject, on importation into the
Community, to speciﬁc rules as a result of the implementation of the common agricultural policy, as
well as the acts on the harmonization of legislation of Member States concerning turnover taxes … unless
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I.e. Directive 2008/118/EC of 16 Dec. 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC [2008] OJ L9, which concerns VAT or excise duties for energy,
alcohol and manufactured tobacco excludes Gibraltar as well. Art. 6 (2) (d) reads that ‘goods
originating in or intended for the Isle of Man are treated as movements originating in or intended
for the United Kingdom’. Just as with the Customs Code, the omission of Gibraltar must mean that it
is not included in the VAT or excise duty system. Furthermore, the European Commission’s website

A ‘FRICTIONLESS’ BORDER FOR GIBRALTAR

401

market, all but the free movement of goods are applicable to this British Overseas
Territory. The case Commission v. UK (Gibraltar)28 oﬀers an explanation in this
regard. There, the Court of Justice of the European Union (‘CJEU’) held that
products originating in Gibraltar neither fell in the category of (1) the prohibition
of customs duties and charges having an equivalent eﬀect,29 nor in (2) the prohibition
on quantitative restrictions between Member States.30 Thereby, these products ‘are
not covered by the Treaty rules on free movement of goods and, in particular, those
prohibiting quantitative restrictions between Member States’.31 As Gibraltar does
enjoy free movement of persons, services and capital under Article 26 of the TFEU,
there will be implications in these areas if the EU does not include the UK anymore.
This article chooses to focus on persons and services, and will therefore now assess the
trade-related consequences for Gibraltar following Brexit.
4 TRADE-RELATED CONSEQUENCES FOR GIBRALTAR
FOLLOWING BREXIT
There are several options for the UK and the EU in their negotiations concerning their
future relationship. The two outcomes are either a ‘hard’ or a ‘soft’ Brexit.32 On the one
hand, a ‘hard’ Brexit means that the UK would leave the single market and customs
union.33 It would give ‘Britain full control over its borders, making new trade deals and
applying laws within its own territory’.34 With regard to trade, the UK would fall back
on trade rules negotiated under the auspices of the World Trade Organization
(‘WTO’).35 On the other hand, a ‘soft’ Brexit would keep the relationship with the
EU and its Member States ‘as close as possible to existing arrangements’.36 In this case,
the UK would keep access to the single market.37 While the EU Customs Code does
not apply to Gibraltar, the free movement of services and persons is of particular
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importance for Gibraltar’s future. These two freedoms are closely connected because of
Gibraltar’s geographical position next to Spain, and are the biggest stumbling blocks for a
‘frictionless’ border after Brexit becomes deﬁnitive.
4.1

FREE MOVEMENT OF SERVICES

In recent decades, Gibraltar transformed from an economy dependent on the UK
into ‘a much higher gross-value-added economy and has become incredibly resilient’
which is because it is now mainly a services sector.38 As most of Gibraltar’s territory
consists of a major rock, ‘The Rock’, its ‘natural features preclude all possibility of
agriculture or major industrial production’.39 Therefore, it completely relies on
imports and has developed into a services sector mainly enshrining ﬁnancial services
and online gaming.40 Under the GATS, these services fall under ‘cross-bordersupply,41 which is deﬁned as ‘the supply of a service from the territory of one
Member into the territory of another Member’ in Article I (2) (a). Based on
Article XX (1) of the GATS, each WTO Member sets out its speciﬁc commitments
in a Schedule, providing for the conditions and degree of market access. Hence, the
UK is part of the EU’s Schedule of Commitments but there are multiple entries
applying only to individual EU Member States.42 Within the EU, EU legislation
safeguards the single market in services.43
The perspective of Brexit raises concerns in Gibraltar as ﬁnancial services and
online gaming account for 40% of Gibraltar’s Gross Domestic Product (‘GDP’).44
The most signiﬁcant economic relationship of Gibraltar is with the rest of the UK, so
these two services mainly depend upon the British market.45 Therefore, the
Gibraltarian government is seeking to ‘develop a broader, “bespoke” arrangement
to improve access to the UK market in services before withdrawal from the
European Union’.46 Such an agreement is of particular importance in case of a
38
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opean-union-committee-brexit-gibraltar/oral/46200.html (accessed 7 May 2018) (‘GLT0001’).
Government of Gibraltar – Geography, https://www.gibraltar.gov.gi/new/geography (accessed 4 May
2018).
Directorate-General for Internal Policies, supra n. 20.
For supply outside of the UK, as Art. I (2) (a) refers to ‘one Member … into … any other Member’,
requiring two distinct WTO Members.
European Communities and their Member States … Schedules of Speciﬁc Commitments [1994]
GATS/SC/31.
TFEU Art. 26 and Part Three, Title IV.
Directorate-General for Internal Policies, supra n. 20.
Ibid., at 21–22.
Supplementary Written Evidence – Government of Gibraltar (GLT0001) (13 Dec. 2016) under D, http://
data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/european-union-co
mmittee/brexit-gibraltar/written/45032.html (accessed 7 May 2018).
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‘no-deal’ Brexit, i.e. the situation in which the EU and the UK cannot come to a
ﬁnal agreement. The relationship between them will then be governed by WTO
rules.
With regard to services, this means relying on the WTO Schedules under the
GATS, of which a diﬃculty is that these Schedules ﬁrst have to make a distinction
between EU-27 and UK commitments.47 Some authors regard this ‘fallback
option’ as the least preferred, for example because they are of the opinion that
EU legislation has made much more progress towards liberalizing trade in comparison to the WTO rules.48 Hence, the WTO option would lead to reduced market
access to EU-27 markets for UK service suppliers.49 Therefore, a ‘soft’ Brexit,
wherein the UK and thus Gibraltar remain within the single market – or an
equivalent form – would be preferred from a services viewpoint. In Gibraltar,
the free movement of services is also tied to the free movement of persons: frontier
workers hold a third of all jobs in the ﬁnancial sector and 60% of the jobs in the
online gaming sector.50
4.2

FREE MOVEMENT OF PERSONS

The free movement of persons is of particular importance as many people live in
Spain while being employed in Gibraltar.51 Reasons are the high rate of unemployment and low incomes in Andalusia,52 but also the increasing prices for
apartments in Gibraltar.53 Therefore, free movement of persons is essential for
Gibraltar’s economy meaning that a (relatively) open land border with Spain is
necessary.54 Of approximately 26,000 people working in Gibraltar, 12,000 cross
the border on a daily basis: 7,000 Spanish people and around 5,000 other EU
nationals.55
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(Trade Beta Blog, 12 Apr. 2017), https://tradebetablog.wordpress.com/2017/04/12/eu-uk-wto-servi
ces/ (accessed 16 May 2018).
Swati Dhingra & Thomas Sampson, Life After Brexit: What Are the UK’s Options Outside the European
Union? Ctr. Econ. Performance 7, 1–12 (2016).
Ibid.
GLT0001 [2016] paras 16–17.
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Press, 23 Jan. 2017), http://www.theolivepress.es/spain-news/2017/01/23/dont-prejudice-thou
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Directorate-General for Internal Policies, supra n. 20, at 22.
Lisa Prevost, House Hunting in Gibraltar (The New York Times, 18 Apr. 2018), https://www.nytimes.
com/2018/04/18/realestate/house-hunting-in-gibraltar.html (accessed 18 May 2018).
George Macquisten, The Shape of Gibraltar in the Aftermath of Brexit 4 (The Bruges Group Publications
2017); Directorate-General for Internal Policies, supra n. 20, at 22.
William Chislett, Why Spain Would Like a ‘Soft’ Brexit for the UK (Gibraltar Chronicle, 17 Apr. 2017),
http://chronicle.gi/2017/04/why-spain-would-like-a-soft-brexit-for-the-uk/ (accessed 7 May 2018).
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However, the border has always been ‘relatively hard’ due to the fact that the
UK does not participate in the Schengen Area56 and the European customs territory
excludes Gibraltar.57
As the borders within the Schengen Area are only existent on maps,58 the Spain–
Gibraltar border is external and leads to border controls and passport checks.59
However, the current identity controls ‘rarely involve more than a cursory glance
at travel documents, ensuring ﬂuidity at peak times’.60 Only non-EU citizens are
usually subject to stricter border controls.61 However, in September 2017, the
European Commission announced measures to strengthen the borders of the
Schengen Area.62 This brought back memories of August 2013, when endless
queues at the border resulted in motorists waiting up to ﬁve hours.63 Because of
both UK and Spanish EU Membership, the fact that neither the UK nor Gibraltar is
part of the Schengen Area has never been a major problem.64 However, people fear
that extensive border controls will become the norm rather than the exception
following Brexit.65
According to the Chief Minister of Gibraltar, Fabian Picardo, ‘it would be
possible for the border to function eﬀectively after Brexit, but this has to depend on
the “good will and good faith” between Gibraltar and Spain’.66 A proposed solution
for this issue is the conclusion of a bilateral agreement between the UK and Spain to
allow workers to inhabit and be employed in both territories, which could also work
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In 1985, Belgium, the Netherlands, Luxembourg, France and Germany signed the Schengen
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For our purposes, it is important that the United Kingdom maintains its own border controls instead of
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Customs Code [2013] Art. 4 (1) (fn. 25).
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(accessed 4 May 2018).
Macquisten, supra n. 54, at 5.
Brian Reyes, Schengen Changes Will Bring Tighter Border Controls (Gibraltar Chronicle, 11 Jan. 2017), htt
p://chronicle.gi/2017/01/schengen-changes-will-bring-tighter-border-controls/ (accessed 4 May
2018).
Macquisten, supra n. 54, at 5.
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Improve Security and Safeguard Europe’s Freedoms (27 Sept. 2017), http://europa.eu/rapid/press-releas
e_IP-17-3407_en.htm (accessed 7 May 2018).
Fiona Govan, Five Hour Queues to Enter Gibraltar as Spain Tightens the Noose (The Telegraph, 13 Aug.
2013), https://www.telegraph.co.uk/news/worldnews/europe/gibraltar/10240027/Five-hour-queu
es-to-enter-Gibraltar-as-Spain-tightens-the-noose.html (accessed 7 May 2018).
Macquisten, supra n. 54, at 5.
Ibid.
HL [2017] para. 49.
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in the issue regarding cross border movement between the UK and Ireland.67 The
only diﬃculty is that such an agreement should be extended to non-Spanish citizens
(the 5,000 other EU nationals).68
In any instance, the Parties do not have to start from scratch. Regulation EC/
1931/2006, the ‘Local Border Traﬃc Regulation’,69 can provide for the basis of such
a bilateral agreement. This Regulation permits European Member States to establish
regimes on local border traﬃc management with neighbouring (third) States outside
the EU and are an exception to the Schengen Area,70 subject to European
Commission approval.71 In this Regulation, ‘persons enjoying the Community
right of free movement’ means (1) EU citizens, and (2) nationals of third countries
who under Agreements between the Community and those third countries enjoy
rights to free movement.72 The ﬁrst subparagraph hence safeguards the situation of
the 5,000 other EU nationals that cross the border on a daily basis.
This option is preferable to the WTO option. Under the GATS, the provision
of free movement is not the same as under EU law. Article I (2) (d) of the GATS
permits the ‘presence of natural persons’, consisting of persons of one WTO Member
that enter the territory of another Member to supply a service,73 provided that the
service in question is liberalized under the Schedule of Speciﬁc Commitments.74
However, the ‘Annex on Movement of Natural Persons Supplying Services under
the Agreement’,75 speciﬁes that the GATS does not apply to ‘natural persons seeking
access to the employment market of a Member’ or ‘measures regarding citizenship,
residence or employment on a permanent basis’.76 The General Agreement on
Tariﬀs and Trade77 (‘GATT’) provides another possibility in its Article on the
establishment of customs territories. Article XXIV:3 (a) allows border arrangements
by stating that ‘the provisions of the GATT shall not be construed to prevent
advantages accorded by any Contracting Party to adjacent countries in order to
facilitate frontier traﬃc’. In principle, this provision refers to the movement of goods,
67
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Directorate-General for Internal Policies, supra n. 20, at 22.
Ibid.
Regulation (EC) No. 1931/2006 of the European Parliament and of the Council of 20 Dec. 2006 laying
down rules on local border traﬃc at the external land borders of the Member States and amending the
provisions of the Schengen Convention [2006] OJ L405/1 (‘Local Border Traﬃc Regulation’).
Ibid., Art. 1 (2).
Ibid., Art. 13 (2).
Ibid., Art. 3 (4) (i) and (ii).
For the purposes of the GATS, Art. I (3) (b) deﬁnes ‘services’ as ‘including any service in any sector
except services supplied in the exercise of governmental authority’. A service is considered to supplied
in the exercise of governmental authority when ‘it is supplied neither on a commercial basis, nor in
competition with one or more service suppliers’ (GATS Art. I (3) (c)).
GATS Art. XX (1).
GATS Annex I.
Ibid., para. 2.
General Agreement on Tariﬀs and Trade (adopted 15 Apr. 1994, entered into force 1 Jan. 1995) 1867
UNTS 187, 33 ILM 1153 (‘GATT’).
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but it could allow for a bilateral agreement whereby trade would be liberalized
between the EU and Gibraltar only.
As it is of mutual interest to ‘maintain as free-ﬂowing a frontier as possible
following Brexit’,78 the next section focuses on examples serving as potential models
for the EU’s relationship with the UK.
5 POTENTIAL MODELS FOR THE EU AND UK’S FUTURE
RELATIONSHIP
The future relationship between the EU and UK for Gibraltar will largely depend on
Spain. The EC Guidelines of 29 April 2017 read in relevant part: ‘After the United
Kingdom leaves the Union, no agreement between the EU and United Kingdom
may apply to the territory of Gibraltar without the agreement between the Kingdom
of Spain and the United Kingdom’.79 In March 2018, the EC reaﬃrmed Spain’s veto
on the matter by stating that ‘notably as regards Gibraltar … nothing is agreed until
everything is agreed’.80 Therefore, possible future scenarios for Gibraltar depend on
Spanish consent.81 This is implied in the phrase ‘After the UK leaves the Union’ in
the Council Guidelines, which would mean that a possible agreement on Gibraltar
can only be part of the future relationship-agreement, and can be agreed upon after
the formal separation. Hence, as the shape of the future relationship is yet to be
determined, we can only hypothetically assess what options take due account of
Gibraltar’s situation, considering that 96% of its voters voted to remain part of the
EU. A ﬁrst option is the so-called ‘reverse Greenland-model’, and the Norwegian
model provides for the second option.
5.1

THE ‘REVERSE GREENLAND-MODEL’

Greenland provides the only example where part of a Member State’s territory left
the EU82 while Denmark stayed represented in Brussels.83 Although Greenland’s
78
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inhabitants had already voted ‘no’ for an EU Membership in 1972, they were
nevertheless obliged to become part because of Denmark.84 Ten years later, a
referendum led to its departure from the EU when 52% voted in favour of
leaving.85 The question now arises whether this model would be suited for
Gibraltar. Fletcher and Zahn take this model into account as a possible solution
for Scotland and conclude that ‘the UK situation is materially diﬀerent from the
Danish one’.86 Greenland is namely ‘for almost all internal aﬀairs a self-governing
territory, with Danish responsibility limited essentially to foreign aﬀairs, monetary
policy, citizenship and defense’ whereas Scotland is a part of the UK with far less
autonomy.87
If we apply this model to Gibraltar, it is possible to conclude that the ‘reverse
Greenland-model’ is more suitable for this territory than for Scotland. As previously
mentioned, Gibraltar has over the years increased its own competences and the
Governor is responsible for the day-to-day operations of the territory. Only ‘the
overall responsibility of Her Majesty’s Government in the United Kingdom’ for
external aﬀairs and defense88 limits the special responsibilities that the Governor has
by virtue of the Gibraltarian Constitution.89
When comparing the responsibilities of Denmark regarding Greenland to the
existing relationship between the UK and Gibraltar, the following appears. Danish
responsibility is limited to foreign aﬀairs, citizenship and defense; which is the same
compared to the UK (taking into account that there is limited competence of the
Gibraltarian Governor to exercise defense and external aﬀairs based on Article 47 (1)
of the Gibraltarian Constitution). Furthermore, Gibraltar has its own monetary
policy: it sets its own taxes and controls its own budget,90 and has its own currency.91
Moreover, there are examples of States where the EU Treaties and secondary EU law
apply only to certain parts of the territory.92 The UK already does so by virtue of
Article 355 of the TFEU. Article 355 (2) concerns special arrangements for
84
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association for overseas countries and territories listed in Annex II to the TFEU.93
This means that the twelve94 listed territories are not directly subject to EU law, but
have an associate status the purpose of which is ‘to promote the economic and social
development of the countries and territories and to establish close economic relations
between them and the Union as a whole’.95 The Netherlands provides for another
example, where EU law is only applicable to the part of the Kingdom situated on the
European continent and not to the territories of the Kingdom located in the
Caribbean.96 The islands of Aruba, Curacao, Sint Maarten, Bonaire, Saba and Sint
Eustatius are non-EU territory although the inhabitants are EU citizens.97
The UK White Paper on the Future Relationship released on 12 July 2018 states
that ‘the UK will be seeking speciﬁc arrangements for Gibraltar’.98 These ‘arrangements should take account of the signiﬁcant and mutually beneﬁcial economic ties
between these economies and EU Member States, including their overseas countries
and territories’.99 A ‘reverse Greenland-model’ should then comprise a connection
of Gibraltar to the EU by means of UK–EU agreements that have a very limited
application in the UK. However, this is not ideal and there are downsides to the
‘reverse Greenland-model’. Greenland voted in 1982 to leave the EU, but it took
three years and over a hundred meetings before negotiations were completed.100
The negotiations concerning Brexit should not be underestimated, and the abovementioned bilateral agreement cannot be drafted overnight.
Beyond the issue of the Spanish veto,101 Raitio and Raulus argue that the
‘reverse Greenland-model’ is politically unrealistic – provided that it would legally
work – based on the constitutional system of the UK: ‘it would be unforeseeable
that the UK’s participation in an important organization like the EU would be led
from’ Gibraltar ‘and not from London or Westminster’.102 In addition, the
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problem of voting within the EU institutions arises: would it be acceptable for a
State the size of the UK to be ‘represented’ by a territory that only has 30,000
inhabitants, even when sharing such representation with other UK territories
where the majority voted ‘remain’? Probably not. Actually, the institutions
might not even be that important for Gibraltar, as its main concern appears to be
the free movement of services and persons.103 Might the Norwegian model be a
better alternative?
5.2

THE NORWEGIAN MODEL

Norway voted not to join the European Communities in 1994, but had a fallback in
the form of the European Economic Area (‘EEA’). Nowadays, the EEA comprises
the EU and three other non-EU Member States: Norway, Liechtenstein and
Iceland.104 The EEA Agreement extends the application of the single market to
EU Member States and these three Members of the European Free Trade
Association (‘EFTA’).105 Hence, Norway is fully integrated in the single market by
means of its EEA Membership. The Norwegian model in ‘European integration
without EU Membership shows that it is easier to agree on policy than on politics
and institutions’.106 Therefore, if the UK were to adopt the Norwegian model, the
concerns of Gibraltar would be safeguarded regarding its free movement of services
and persons. However, it is not likely that the UK will embrace the Norwegian
model, as it is the closest model of EU integration – from which it wants to depart
completely according to the UK’s ‘red lines’.107 Nevertheless, Norwegian Prime
Minister Solberg has called upon London to reconsider the Norwegian model
despite its political deﬁcit.108 Also, the House of Lords has voted in favour of keeping
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the UK in the single market, which will put some pressure on the UK to reconsider
this model.109
A disadvantage of this model is that it ensures participation in the single market
but leaves out the institutional aspects. For example, Norway has the economic
advantages of being in the single market but is not in the room where the laws
governing this market are adopted.110 Another disadvantage is that if the UK sticks to
its ‘red lines’ and does not consider the Norwegian model, Gibraltar cannot join the
EFTA in its own name. Article 56 (1) of the EFTA Convention111 namely reads that
‘any State may accede to this Convention’. To become a party, Gibraltar would have
to drop its British ties and either become a sovereign State itself or let the Spanish ﬂag
wave on the Rock, something that the Chief Minister of Gibraltar has ruled out.112
In his words, ‘Gibraltar will never be Spanish in whole, in part or at all’.113
6 CONCLUSION
This article has set out the current relationship between Gibraltar and the UK, and
with the EU, and hypothetically examined the future relationship. Even if 96% of the
voters in Gibraltar do not want to leave the EU, this small peninsula may have a
diﬃcult time after Brexit negotiations have concluded. Gibraltar’s economy has
improved as a consequence of its reorientation towards a service economy, which
is mainly based on ﬁnancial services and online gaming. Although its main economic
relationship is with the rest of the UK, it also has a trade relationship with the EU-27.
Both proposed models, the ‘reverse Greenland-model’ and the Norwegian model,
would probably permit the continuation of these services as if the Brexit referendum
had never taken place. However, as shown, both models have implications. In case a
‘bespoke’ arrangement for the agreement on trade relations as a whole is unacceptable for the EU, the result would be that the EU position ‘destroys’ the Gibraltar
economic model as it now functions, and only tourism would remain as a source of
income. The Spanish veto will probably go against such an outcome unless the EU
provides for improved compensation in the new seven-year budget cycle. In conclusion, if the EU wants to keep the economic situation as it is, some ‘bespoke’
arrangement is necessary to safeguard Gibraltar’s interests in the free movement of
services and persons. Otherwise, in case of an EU intention to change the current
economic situation, the ‘bespoke’ solution has to be provided for in the long-term
109
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EU budget. At the moment of writing, the negotiations on Brexit are still taking
place. Therefore, how frictionless the border between Gibraltar and the EU will
become remains to be seen. Before that, there will certainly be some stumbling
blocks on the way, but at least we know that the ‘softer’ the Brexit for Gibraltar, the
less friction there will be on the border.

